	How the Deal LANGUAGE OF 5/23/08 Fixes 
THE courts’ restrictive intepretations of the ada

	Case
	Problem
	Fix

	Sutton v. United Airlines, Inc. (1999)

Sutton v. United Airlines, Inc. (1999)
	The Supreme Court concluded that the ADA protects a narrow group of people, based in part on the ADA’s findings that “some 43,000,000 Americans have one or more physical or mental disabilities“ and that “individuals with disabilities are a discrete and insular minority.”


	The deal replaces the “43 million” finding with a new finding and deletes the “discrete and insular” finding.

	
	The Supreme Court determined that mitigating measures must be taken into account in determining whether a person is substantially limited in a major life activity.


	· The deal language includes a statutory provision that prohibits the consideration of a wide range of mitigating measures, such as medication and assistive technology, in determining whether a person is materially restricted in a major life activity.

· The deal language includes a statutory provision that makes clear that an impairment that is episodic or in remission is a disability if it would materially restrict a major life activity when active. 

· The deal language affirmatively states that ordinary eyeglasses and contact lenses will be taken into account in determining whether a person is materially restricted in a major life activity.  Ordinary eyeglasses or contact lenses are defined as lenses that correct visual acuity or eliminate refractive error, as compared to low vision devices, which are mitigating measures not to be taken into account.  The deal language also contains a statutory provision permitting individuals to challenge a qualification standard that requires a level of uncorrected vision (or unaided hearing) – precisely the policy that United Airlines had in the Sutton case.



	
	The Supreme Court narrowed the “regarded as” prong – which was originally intended to be a broad catch-all provision – by requiring a person to demonstrate that her employer perceived her as being substantially limited in a major life activity (i.e., that the employer thought the person was unable to perform a broad class of jobs for other employers).  The Court’s reasoning in Sutton was a significant retraction from the broad view of the “regarded as” prong articulated by the Supreme Court in the Arline case (1987), on which the ADA’s legislative history had relied.

	The deal language includes a broad “regarded as” provision that protects people with impairments who can establish they have suffered discrimination because of an impairment, without also requiring a person to demonstrate that her employer perceived her as being substantially limited in a major life activity.  The deal language findings reinstate the broad reading of the “regarded as” prong that was articulated by the Court in Arline.

	
	The Supreme Court stated that no agency has been delegated authority to issue regulations

implementing the definition of “disability.”


	The deal language includes a provision explicitly delegating authority to the Department of Justice, the

Equal Employment Opportunity Commission, and the Department of Transportation to issue regulations implementing the definition of “disability.”



	Toyota  Motor Manufacturing, Kentucky, Inc. v. Williams (2002)
	The Supreme Court determined that the words “substantially limits” and “major life activities” must be “interpreted strictly to create a demanding standard for qualifying as disabled.”

In order to show that an impairment “substantially limits” a major life activity, the Supreme Court in Williams required that the impairment prevent or severely restrict a person from performing the activity. 
To be considered a “major life activity,” the Supreme Court in Williams required that the life activity must be of central importance to most people’s daily lives.


	· The deal language maintains the term “substantially limits a major life activity” in the first prong of the definition.  This is a significant concession to the business community and it remains, on their part, a touchstone requirement for proceeding with any negotiated deal.
· The deal redefines “substantially limits” to mean “materially restricts” a major life activity.  It also provides that a major life activity includes the operation of bodily functions, such as immune functions, endocrine functions etc.

· The term “materially restricts” is still intended to be a high standard.  However, it is intended to be a lower standard than “prevents or severely restricts.”

· The deal language adds a statutory provision that states that the definition

of “disability” shall be construed 

broadly to achieve its remedial purposes.

· The deal language adds a statutory provision with an illustrative, non-exhaustive list of major life activities that are drawn from EEOC regulations and include physical (e.g., walking, standing, lifting) as well as cognitive activities (e.g., learning, reading, concentrating).

· The deal language adds a statutory provision with an illustrative, non-exhaustive list of major bodily functions, such as functions of the immune system, normal cell growth, digestive, bowel, bladder, neurological/brain, respiratory, circulatory, endocrine and reproductive functions
· The deal language includes findings that explicitly reject Williams’ “demanding standard”; that explicitly reject Williams’ statement that a major life activity must be one that is of central importance to most people’s daily lives; and that explicitly state that Congress has used a different term (“materially restricts) to convey that the standard is to be less demanding than the one interpreted in Williams.



	Lower Courts
	In order to show that an impairment “substantially limits” a major life activity, some lower courts have held that a person must be limited in more than one major life activity.


	The deal language includes a statutory provision clarifying that a person need only be limited in one major life activity in order to be materially restricted for coverage under the law.

	
	Because the ADA had a different construction than other civil rights laws, courts often focused obsessively on whether an individual had a severe enough disability, rather than on whether the individual had experienced discrimination because of the disability.
	The deal language changes the structure of the non-discrimination provision of the ADA to harmonize it with Title VII of the 1964 Act.  Thus, the ADA would now prohibit discrimination “on the basis of” disability, just like Title VII prohibits discrimination “because of” race, sex, religion etc.  The deal language also explicitly prohibits reverse discrimination claims (e.g., a person without a disability cannot claim that she was discriminated against “on the basis of (no) disability” in being denied an accommodation given to a person with a disability).
To clarify that people with disabilities still need to be qualified for a job, with or without reasonable accommodation, the deal reinserts the term “qualified individual” in the general anti—discrimination section and removes from S.1881/H.R. 3195 some additional language on qualifications that had caused the business community to be concerned that the prima facie case under the ADA would have been different than under Title VII.  Legislative history should clarify that the prima facie case with regard to qualifications is intended to be the same under both the ADA and Title VII.  
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