[image: image1.png]


NCIL
National Council on Independent Living
                                                                                  

1710 Rhode Island Avenue, NW, 5th Floor                  

                 

Washington, DC 20036
Voice: (202) 207-0334
TTY:   (202) 207-0340
FAX:   (202) 207-0341
E-mail:
ncil@ncil.org
Website:
www.ncil.org


Officers

President

Kelly Buckland
Boise, Idaho
Vice President

Dan Kessler
Birmingham, Alabama
Secretary

Ann Watts McDaniel
Institute, West Virginia
Treasurer

Frank Shible
Tarpon Springs, Florida
Regional Representatives

Chairperson

Tim Sheehan
Menomonie, Wisconsin
Diversity Committee
Chairperson

Stan Holbrook
Pittsburgh, Pennsylvania
Members At-Large

Billy Altom
Little Rock, Arkansas
Marissa Johnson
Rockville, Maryland 
Jeff Hughes
Norman, Oklahoma  
Brenda Curtiss
Gahanna, Ohio  
Phil Pangrazio
Phoenix, Arizona 
Patrick Reinhart
Anchorage, Alaska
Regional Representatives

Region I

Mary Margaret Moore
Salem, Massachusetts
Region II

Todd Vaarwerk

Buffalo, New York

Region III

Mark Derry
Morgantown, West Virginia
Region IV

Julia Sain
Charlotte, North Carolina
Region V

Tim Sheehan

Menomonie, Wisconsin

Region VI

Carla Lawson
Tulsa, Oklahoma

Region VII

Lou Ann Kibbee
Hays, Kansas
Region VIII

Carol Jean Reynolds
Denver, CO
Region IX

Louis Frick

San Diego, California

Region X

Jim Beck
Palmer, Alaska

implemented at the federal level by giving people with disabilities a voice over the Rehabilitation Services Administration.
 
Solution:
 
Title I, Sect. 404 of Senate draft should be amended to include the following:
 
(a) There shall be established a Rehabilitation Services Administration Council to direct the activities and oversee the operations of the Rehabilitation Services Administration
 
(b)  Composition and Appointment
            (1) The Council shall be composed of [9] members as follows:
                        (A) Three members appointed by the President;
(B) Three members appointed by the Speaker and Minority Leader of the House of Representatives, in consultation with the Chairman of the Education and the Workforce Committee of the House of Representatives, and;
(C) Three members appointed by Majority and Minority Leaders of the Senate, in consultation with the Chairman of the Committee on Health, Education, Labor & Pensions of the Senate. 
            (2)  The Council appointees shall include:
(A) At least two of the three appointees from each branch of government must be individuals with disabilities and at least one of them must have been a recipient of services funded through Titles I, VI, or VII of the Rehabilitation Act of 1973, as amended.   
(B) The remaining appointee from each branch of government may include representatives from private businesses, organizations that provide assistance to individuals with disabilities, and advocates for individuals with disabilities.
                        (C)  The Council shall be composed of individuals:
                                    (i)  who are individuals with a broad range of disabilities; 
                                    (ii)  who do not work for a state or federal agency;
(iii) who represent traditionally unserved or underserved populations;  including but not limited to, representatives of project carried out under section 121;
(D) (D)    A Chairperson shall be elected biennially by the members of the council.
 
            (3)  Term Limits
(A)  Each member shall be appointed for a term of 6 years and shall not serve for more than one term.              
(B)  Members shall be appointed not later than 90 days after the date of the enactment of this Act, Initially;
(i)  one-third of each appointing body's appointments will be for a two-year term;
(ii)  one-third of each appointing body's appointments will be for a three-year term;
(iii)  one-third of each appointing body's appointments will be for a four-year term.
 
            (4)  Vacancies.--Any member appointed to fill a vacancy occurring before the expiration of the term for which the member's predecessor was appointed shall be appointed only for the remainder of that term. A member may serve after the expiration of that member's term until a successor has taken office. A vacancy in the Council shall be filled in the manner in which the original appointment was made within 90 days of the vacancy.
 
(c)  Duties
            (1)   The Council will act as a policy-making board, oversee operations, and direct the activities of the Rehabilitation Services Administration, including but not limited to, oversight of:
                        (A) the hiring and supervision of the Commissioner;
                        (B) the assessment of need requiring assistance under the Act,
                        (C) the assessment of satisfaction of recipients of services under the Act;
(D) the development and implementation of Rehabilitation Services Administration goals and objectives;
(E) the development of tools to assess the financial and programmatic success of the Administration’s goals; 
(F) provide to the Secretary periodic reports on the activities of the Administration, and;             
(G) other activities which impact individuals receiving services under the Act. 
 
(d)  Authorization of Appropriations
“The Secretary shall reserve such sums as may be necessary to carry out the activities of the Council.”

 

TITLE VII

1.  Issue:
Title VII B should be consumer controlled and directed
There are two problems with direct independent living service provision by vocational rehabilitation agencies:  (1) by definition, a non-consumer controlled organization is not qualified to deliver independent living services; and (2) when the vocational rehabilitation agency is both a provider of services and a signer of the State Plan for Independent Living, it has a conflict of interest.

Solution: 

Eliminate authority of vocational rehabilitation agencies to deliver independent living services with Part B funds. Delete Section 713(1) and renumber following sections.

2.  Issue:
The four core services need to be updated.
Solution:

The four core services of CILs should be changed to separate systems change advocacy and individual advocacy into two separate services. Moving people with disabilities out of nursing homes and other institutions should be added to the current core services as well as preventing people with disabilities from moving into nursing homes or other institutions.

3. Issue:
Centers for Independent Living that have been recently funded have no assurance of funding in subsequent years

Each time the Act is reauthorized, the grand fathering provision has been updated to the most recent year prior to amendment.  By removing reference to a particular fiscal year, it would no longer be necessary to update this provision.

Solution:

Current law “grandfathers” Centers funded prior to September 30, 1997. Change this provision to assure funding to Centers funded in the prior fiscal year.  

(1) Amend Section 722(c) to replace “1997” with “of the preceding fiscal year.”

(2) Amend Section 723(c) to replace “1997” with “of the preceding fiscal year.”

4.  Issue:
Confusing SILC duties
 

Solution:
Delete language in Section 705 (c):

(2) AUTHORITIES- The Council may, consistent with the State plan described in section 704, unless prohibited by State law--
(A) Provide advice and assistance to the designated State unit regarding the performance of its responsibilities under this title;

(B) Facilitate the improvement and coordination of services provided to individuals with disabilities by centers for independent living, the designated State unit, other Government agencies, and community organizations;

(C) Conduct resource development activities to obtain funding from public and private resources to support the activities described in this subsection or to support the provision of independent living services by centers for independent living, and;

(D) Perform such other functions, consistent with the purpose of this chapter and comparable to other functions described in this subsection, as the Council determines to be appropriate.

5.  Issue:
Governors are not making appointments to SILCs or State Rehabilitation Councils in a timely manner

Governors in many states are taking 1-2 years or more to appoint new SILC and SRC members to fill vacancies left by resignations or expiring terms. This has made it very difficult for some SILCs and SRCs to continue to function.

Solution:

Language should be added to the act that allows nominees to assume appointment for the position and term they were nominated to fill, if the governor does not appoint within 90 days of receiving the SILC’s or SRC’s recommendations for appointments.  The SILC  Membership Committee and the SRC Membership Committee will provide Governors or the appointing authority with a slate of candidates along with their recommendation on which candidate should be  appointed.   

6.  Issue:
Appointment of Representatives of the Directors of Centers for Independent Living to SILC.

During the 1992 reauthorization, governors were granted the authority to make appointments to the councils. The directors of the centers for independent living in each state, however, were given the authority to choose “at least one director” to represent them on the council. In some states, this conflict has caused confusion and resulted in unnecessary delays in the appointments to the council.

Solution:

Amend Section 705(b)(1) Appointments – “Except as provided in Section 705(b)(2)(A),” members of the Council shall be appointed by the Governor.

8.  Issue:
CILs are subject to a number of fiscal constraints that impair their ability to maximize their fiscal resources

Centers for Independent Living (CILs) are required to use cost allocation methodology to apportion costs across all programs.  This reduces their ability to attract other sources of funding as required by the standards and assurances of Section 725. Also CILs receiving less than $300,000 in federal funding are not allowed to charge to their Title VII C grants costs related to independent audits required by federal, state, local, or private funding sources.  

Solution:

Amend Section 725, (7), (C) Assurances, (7) to incorporate the following provisions

(a) Notwithstanding the provisions of Office of Management and Budget Circular A-122, in order to enhance their ability to attract diverse sources of funding, Centers for Independent Living shall not be required to develop cost allocation plans, and are authorized to use federal funds for administrative support or overhead costs for programs and projects supported by other public and private sources of funds.

(b) Notwithstanding the provisions of the Single Audit Act, Centers for Independent Living with less than $300,000 of federal funds may expend funds received under this Title for independent audits.

9.  Issue:
State vocational rehabilitation agencies should collaborate with their SILCs in developing their funding applications for Chapter 2 services for older blind individuals.

In Title VII, Chapter 2, State vocational rehabilitation agencies are required to assure that their applications for funding are consistent with the State Plan for Independent Living (SPIL); however, there is no requirement for participation or involvement of the SILC.

Solution:

Require that State Independent Living Councils certify that Chapter 2 applications are consistent with State Plans for Independent Living.  This will assure that there is participation by consumers and their representatives in development of state funding proposals.  Amend Section 752(i)(2)(C) to replace the words “an assurance” with the words, “certification by the State Independent Living Council”.

10.  Issue: 
The consumer-directed SILC must have sole authority for designing the statewide network of Centers for Independent Living.   

While the Rehabilitation Services Administration (RSA) is required to take state priorities into account when making funding decisions, RSA has funded entirely different priorities than those set by the SPIL’s design for the establishment of a statewide network of Centers for Independent Living.

Solution:

Provide that the State Plan for Independent Living be the highest priority for funding centers for independent living. Amend Section 722(e) to add “Following the priorities for funding set forth in this section, the State Plan for Independent Living shall identify a plan for the development of a statewide network of centers for independent living, and the Commissioner shall be guided by the SPIL in allocating funds among centers for independent living within a state. RSA will follow all recommendations of the state plan including, but not limited to base funding, the number of CILs, CIL satellites, and/or branch offices to be established in the state, as well as the area(s) within the state that the SPIL identifies as a priority for establishing a CIL, satellite and/or branch office.” 

11A. Issue:
SILC Authority --  

Since first becoming established in 1992 as an entity with true decision-making authority, statewide independent living councils have demonstrated that they can provide the leadership and direction needed to develop a network of independent living programs, services, and centers. SILCs have been granted incrementally greater authority and earned the right to assume total control over the development of the SPIL.

Solution:

Remove all references to the joint development and implementation of a statewide plan for independent living.  Amend Section 704 (a)(2) to read  “Development. —The plan under Paragraph 1 shall be developed and signed by the chairperson of the Statewide Independent Living Council, acting on behalf of and at the direction of the Council as indicated by a vote of the SILC.”
11B. Issue:

There is a need to monitor and evaluate SILCs.  

RSA evaluates and monitors CILs utilizing a system of standards and indicators to evaluate whether the CIL is in compliance with the law and regulations.  Such a process does not exist for SILCs.

11 C. Issue:  

SILC Standards and Indicators

Since the 1992 reauthorization, there has been much confusion as to the roles and responsibilities of the SILC. Some four years ago during SILC Congress, SILCs adopted Standards and Indicators that provides for clarification and direction for SILC operations and activities.  

Solution:

NCIL recommends adding language to include the SILC approved Standards and

Indicators.   

Solution:

Standards and indicators should be developed to evaluate whether a SILC is consumer controlled and autonomous. The indicators should include, the SILC directing it’s own activities, having a 51 percent consumer-controlled council, developing it’s own budget, hiring and firing its own staff, etc. RSA needs to develop standards and indicators pertinent to SILCs in partnership with consumer controlled national organizations. 

         

13.  Issue:
No Appeals Process on State Plans for Independent Living

Title VII has no method for a Center for Independent Living to appeal the State Plan if they believe it has not been developed according to Section 704 requirements. Centers for Independent Living need to be involved in decisions that impact the network of centers.  Centers are at the core of advocacy in a state, and there is no protection against SILCs and DSUs from joining to seek retribution due to a center's advocacy. Centers have their own boards of directors and are supposed to be community-based.  As such, they must be responsive to the needs of their local community.  SILCs, on the other hand, are statewide and should not be able to make decisions that override the needs of the local jurisdictions. 

Solution:

Amend Section 706. Responsibilities of the Commissioner to include:


 (b) Appeal of a State Plan. -- 

(1) A Center for Independent Living, or a group or association of centers that meet the requirements of section 725, may file an appeal with the Commissioner to review the State Plan to determine if it was developed and agreed upon in a manner consistent with the Independent Living philosophy and principles and is truly consumer driven. The appeal must be submitted within thirty days following signature by the Chairperson of the State Independent Living Council. 

(2) The appeal must demonstrate how the state plan runs counter to the preponderance of public testimony received on the plan; and 

(3) How the plan denies consumer direction based on the unique needs of persons in a local area served by a Center for Independent Living; or 

(4) Any manner by which the plan undermines the role of the Board of Directors of a local Center for Independent Living to best serve individuals with disabilities in accordance with the centers strategic plan; and 

(5) Demonstrate any financial hardships faced by a center if the plan is implemented according to the plan submitted and signed by the SILC Chairperson.     

(c) Appeal Decisions.

The Commissioner will assign RSA staff to work with affected parties to address the issues cited in the appeal consistent with the principles of consumer-control and community-based services intended to meet the unique needs of communities served by Center for Independent Living. Independent Living Services will continue in the state under the previous State Plan until the affected parties reach an agreement. If agreement cannot be reached with 120 days, the Commissioner will direct RSA staff to contract with an independent Mediator to bring the affected parties together to reach a conclusion. 

(d) (1) Grievances of a Center for Independent Living; hearing and arbitration; non-compliance by state or federal departments and agencies; complaints by a Center for Independent Living; arbitration - 

(a) Any Center for Independent Living that is dissatisfied with any action arising from the operation or administration of the State Plan for Independent Living may submit to a Designated State Unit a request for a full evidentiary hearing, which shall be provided by such agency. If such Center for Independent Living is dissatisfied with any action taken or decision rendered as a result of such hearing, the center may file a complaint with the Secretary who shall convene a panel to arbitrate the dispute pursuant to section 706(d)(2) of this title, and the decision of such panel shall be final and binding on the parties except as otherwise provided in this chapter. 

(b) Whenever any Center for Independent Living determines that any department, agency, or instrumentality of the United States that has control of the State Plan for Independent Living is failing to comply with the provisions of Title VII or any regulations issued thereunder such Center for Independent Living may file a complaint with the Secretary who shall convene a panel to arbitrate the dispute pursuant to section 706(d)(2) of this title, and the decision of such panel shall be final and binding on the partied except as otherwise provided in this chapter. 

706(d)(2) Arbitration

(a) Notice and hearing -- Upon receipt of a complaint filed under section 706(d)(1) of this title, the Secretary shall convene an ad hoc arbitration panel as provided in subsection (b) of this section. Such panel shall, in accordance with the provisions of subchapter II of chapter 5 of Title 5, give notice, conduct a hearing, and render its decision which shall be subject to appeal and review as a final agency action for purposes of chapter 7 of such Title 5, United States Code. 

                        

(b) Composition of panel; designation of chairman; termination of violations 

(1) The arbitration panel convened by the Secretary to hear complaints filed by a Center for Independent Living shall be composed of three members appointed as follows: (A) one individual, designated by the Center for Independent Living; (B) one individual, designated by the Designated State Unit, department, agency, or instrumentality controlling the State Plan for Independent Living over which the dispute arose; and (C) one individual, not involved in developing or administering the plan or programs over which the dispute arose who will act in an impartial and objective manner in resolving the dispute, who shall serve as chairperson, jointly designated by the members appointed under subparagraphs (A) and (B). If any party fails to designate a member under sub- paragraph (2) (A), (B), or (C), the Secretary shall designate such member on behalf of such party. 

(2) If the panel appointed pursuant to paragraph (1) finds that the acts or practices of any such department, agency, or instrumentality are in violation of Title VII, or any regulation issued thereunder, the head of any such Designated State Unit, department, agency, or instrumentality shall cause such acts or practices to be terminated promptly and shall take such other action as may be necessary to carry out the decision of the panel. 


(a) Publication of decision in Federal Register: The decisions of a panel convened by the Secretary pursuant to this section shall be matters of public record and shall be published in the Federal Register. 

(b) Payment of costs by the Secretary: The Secretary shall pay all reasonable costs of arbitration under this section in accordance with a schedule of fees and expenses he or she shall publish in the Federal Register. 

14.  Issue:
Eligibility determination process is too bureaucratic.

Solution:

Replace the current eligibility process with one of self-declaration (e.g.,  “I have a disability and I need CIL services.”).

15.  Issue:
Significance of an individual’s level of disability is an unnecessary distinction.

The term “significantly disabled” has no technical definition and suggests that others have insignificant disabilities.” This distinction also makes necessary a determination of disability with a “medical model” approach that is inconsistent with IL philosophy. The important question is whether, because of disability, an individual needs independent living services.

Solution:

Delete all reference to significance of disability from Title VII of the act.   

(a) Delete “significant” wherever it appears as a modifier of the term “disability” throughout Title VII.

(b) Delete section 7(21)(b) in the definitions portion of the Act.

16.  Issue:
Outreach requirements in the Act do not address all un-served or underserved populations.

Minority groups and urban and rural populations are specifically addressed in current State Plan for Independent Living outreach requirements.  This implies no other outreach is necessary.

Solution:

Require State Plan for Independent Living outreach provisions to address age and type of disability. Amend Section 704(l) to add older and younger individuals and specific disability groups.

17.  Issue:
Compliance reviews by Rehabilitation Services Administration are random in timing and do not always assure consumer control of reviews.

The Act currently requires a “random basis” for selection of 15% of centers for independent living for review annually.  It also allows Rehabilitation Services Administration to use reviewers “knowledgeable about the provision of independent living services,” but does not specify what constitutes such knowledge.

Solution: 

Require that Rehabilitation Services Administration review each Center for Independent Living every five years, and that a majority of each compliance review team be comprised of individuals who have experience working in or receiving services from Centers for Independent Living.

(1) Amend Section 706(c)(1) to require centers for independent living be reviewed every five years.

(2) Amend Section 706(c)(2) to require that the Rehabilitation Services Administration perform compliance reviews using fully qualified individuals with knowledge of local operation of Centers for Independent Living.

18.  Issue:
Language regarding appointment of State Independent Living Council chairs creates confusion about governors’ appointment powers in some states.

References to veto power by the governor regarding SILCs being responsible for electing their own chairs have proved confusing and led to the this provision not being implemented by RSA as it was intended by congress.

Solution:

Delete reference to designation of chair by chief executive officer.  

(1) Amend Section 705(b)(5)(A) to delete “Except as provided in subparagraph (B)”.

(2) Delete subparagraph 705(b)(5)(B) in its entirety.

19.  Issue:             Direct funding for SILCs and State Rehabilitation Council

When Statewide Independent Living Councils were created in the Act, they were not funded. Instead, there were other sources of funding identified that could be used to fund the SILC’s. The sources of funds and the amounts are negotiated during the development of the State Plans. Because no additional funding was provided, in many states the development of the State Plans has become more of a fight over money than a productive process to further the independence and employment of people with disabilities.

 

Solution: 

An additional appropriation should be made from Title I innovation and expansion monies to provide a minimum funding base of $250,000 per Council.  This should be a separate appropriation dedicated solely to the funding of SILCs and RCs and should not reduce the amount of funding that has already been negotiated in the SPILs without the approval of the SILC.  Funding should go directly from RSA to each individual SILC rather than flowing through the state VR agencies.  In order to receive funding a SILC would need to be a consumer controlled, autonomous entity.  

20.  Issue:               Need to revise list of IL services in SPIL inconsistent with IL Philosophy.
Most civil rights movements evolve according to the current needs of the people they represent. The same is true for the Independent Living Movement.  RSA’s current list of Independent Living services is lengthy and is not reflective of the IL Philosophy and actually is more closely related to the medical model, i.e. mental restoration and therapeutic services, which is contradictive of the IL Philosophy.  

Solution:

Slim down the list of services and eliminate all references to medical model, such as mental restoration. List the following services: peer counseling, information and referral, Independent Living skills instruction, self-advocacy, systems advocacy, assistive technology, de-institutionalization and prevention of institutionalization.

21.  Issue:    To meet the needs of people with disabilities, Independent Living funding must be increased.

As stated in the beginning of this document, the Rural Institute on Disabilities research findings states that each Center for Independent Living today covers approximately 5.7 counties. Forty percent (40%) or 1,230 of our nation's counties receive no service whatsoever from a Center for Independent Living, and for many others, the coverage is only superficial.  Many existing centers are woefully under-funded. 

Solution:

Increase funding for Title VII, Part C by amending Title VII, PART C--CENTERS FOR INDEPENDENT LIVING, SEC. 721. PROGRAM AUTHORIZATION, (c) to read:
(c) In General. --

(1) States. --

(A) Funding for programs and services under Part C of this title shall be appropriated, and funded, at an amount not less than 10% of the amount appropriated for Title I of the Rehabilitation Act. 

(B) Maintenance of 2003 amounts, --Subject to the availability of appropriations to carry out this part, the amount of any allotment made under subparagraph (A) to a State for a fiscal year shall not be less than the amount of financial assistance received by centers for independent living in the State for fiscal year 2003 under part B of this title, as in effect on the day before the date of enactment of the Rehabilitation Act Amendments of 2003.

            (C) Increased Appropriations, -- (a) 50% of the total of all newly appropriated funds will be distributed equitably among the states and territories. (b) The remaining 50% of the total of all newly appropriated funds shall be divided among the states in an amount bearing the same ratio as the population of the state bears to the population of all states. (c) Receipt of all funds from this Part shall be contingent upon the continuation of funding by the states equal to or exceeding the previous year's level.

 
Thank you for your consideration. We look forward to working with you in the coming months. Please do not hesitate to contact Deb Cotter, of NCIL policy staff at (202) 207-0334, ext. 1008 or deb@ncil.org. 

Sincerely,
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Kelly Buckland                                                           John Lancaster

President                                                                   Executive Director
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October 15, 2007





�Connie Garner 


& Aaron Bishop


Health, Education, Labor, & Pensions Committee


US Senate	


Washington, DC 20510





Dear Connie and Aaron:





As the oldest cross disability organization run by and for people with disabilities, the National Council on Independent Living (NCIL) appreciates the opportunity to comment on the draft bill to reauthorize the Rehabilitation Act of 1973, as amended. As you well know, NCIL represents Centers for Independent Living (CILs), Statewide Independent Living Councils (SILCs), other disability organizations, and people with disabilities and advocates who support the principles of Independent Living. We applaud your continued efforts to include us in discussions during the Senate’s review of this critical law and are pleased by your bi-partisan collaboration at every step of the process.





We appreciate your untiring work to build consensus within the disability community and have ourselves been working with members of the Consortium for Citizens with Disabilities and others to help advance a strong and swift reauthorization that will promote consumer-directed services across the lifespan and for the full spectrum of disabilities. While In 2003, NCIL adopted a position paper on the Reauthorization of the Rehabilitation Act of 1973 that encompasses the principles of Independent Living.  Invest in Freedom, NCIL's Position Paper on the Rehabilitation Act of 1973, provides for a road map to maximize the principles of Independent Living within each Title of the Act and can provide you with detailed information of issues that may not be included within the draft bill.  It can be found at www.ncil.org  NCIL supports many of the provisions in the draft bill, we respectfully make the following recommendations:


 





1. Issue:	The Rehabilitation Services Administration is not consumer directed.


 


People with disabilities are the best equipped to oversee programs that assist them. This concept is known as “consumer control”, and has proved to be a highly effective way of managing programs that serve people with disabilities, such as centers for independent living, statewide independent living councils, and state rehabilitation councils. The concept of consumer control has worked effectively at the state level and should now be











not just responding to change, but leading it!
NOT JUST RESPONDING TO CHANGE, BUT LEADING IT!

